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WITH A LITTLE HELP FROM MY FRIENDS:* THE
ATTORNEY'S ROLE IN ASSISTING PRO SE LITIGANTS
IN NEGOTIATIONS

Lynn A. Epstein

ABSTRACT
In these difficult economic times, more litigantsare attempting to
handle their lawsuits without hiring attorneys. Even without seeking
formal representation,these pro se litigants may want some assistancefrom attorneys. This advice seeking may be especially prevalent in the areaofnegotiation where noformalizedproceduresare in
place but where the consequences of an inadequate settlement are
disastrousfor the self-represented Attorneys may want to assistpro
se litigants in their negotiationsbutfeel reluctant to do soforfear of
triggeringan attorney-clientrelationshipandits accompanying malpractice exposure. Attorneys who are reluctantto give informal advice to pro se litigantsmay insteadoffer a limitedscope arrangement
in which pro se litigants hire attorneysfor the limited task of conducting a negotiationsession. Alternatively, attorneys may agree to
provide clients with free representationfor the durationof their lawsuit, thus, thesepro se litigantsbecome pro bono clients. This article
will define the relationship and potential ethical and malpractice
concerns between an attorney and a pro se, limited scope, andpro
bono client. This articlewill also offer practicalguidelines to attorneys so they are aware of such issues and may feel confident in assisting these needy clients.
I. INTRODUCTION
In a well-known episode of the 90s sitcom Seinfeld, Seinfeld's
sidekick, Kramer, spills coffee he bought from Java World and sufTHE BEATLES, With a Little Helpfrom My Friends,on SGT. PEPPER'S LONELY
HEARTS CLUB BAND (EMI Records 1967).
*

* Professor of Law, Nova Southeastern University, Shepard Broad Law Center.
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fers bums on his hand.' Kramer hires lawyer Jackie Chiles to sue Java World.2 The Java World lawyers strategized to first offer him a
lifetime of free coffee and $50,000.3 However, during the first negotiation, the Java World lawyers throw out their free coffee for a lifetime offer and Kramer shouts, "I'll take it!" before hearing the
$50,000 offer and before his lawyer can counter or reject it.4 Thus, a
successful negotiation concludes.
Although Kramer hired a lawyer, he did not seek the advice of his
lawyer before accepting the first offer. In the fifteen years since Seinfeld, the legal environment has changed. Today, Kramer may have
chosen a different manner of representation for a quick resolution of
his lawsuit through negotiation. He may have chosen to represent
himself pro se and seek advice from an attorney. Alternatively, he
may have hired a lawyer for the limited task of a negotiation, or he
may have found a lawyer to represent him for free and become a pro
bono client.
Despite the unconventional attorney-client relationship inherent in
each of these scenarios, malpractice and ethical concerns can arise
and must be considered. While these unconventional relationships
impact the entire legal problem or lawsuit, they are especially worrisome in the area of negotiation where the ethical lines and boundaries
are often blurred. Thus, characterizing the relationship becomes paramount in order for the attorney to avoid ethical and malpractice
problems.
This article will explore the relationship between attorneys and
pro se litigants, limited scope representation clients, and pro bono
clients during the negotiation process in litigation. It will first define
each relationship and then address the corresponding ethical issues
' Seinfeld: The Maestro (NBC television broadcast Oct. 6, 1995). The Kramer
lawsuit was a parody of the well-known McDonald's hot coffee lawsuit in which
a jury awarded an 81-year old woman 2.9 million doe suffering burns from spilling hot coffee. See Liebeck v. McDonald's N. D-202 CV-93-02419, 1995 WL
360309 (Bemalillo County, N.M. Dist. Ct. Aug. 18, 1994).
2 Seinfeld: The Maestro, supra note 1.
3

id.

id.
5 Pro se litigant is

4

a term used in this article to refer to a self-represented
individual in litigation.
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and concomitant potential malpractice issues that may arise in each
special relationship. Lastly, it will ultimately offer some guidelines
for attorneys who decide to assist individuals in these representative
capacities in order to limit their exposure to disciplinary and malpractice actions.
II. PRO SE "CLIENTS"7
A. The Relationship
A person who proceeds pro se is typically defined as one who represents himself both in- and out-of-court.8 State statutes and constitutions 9 sanction pro se representation in civil cases.' 0 Despite the
6 Malpractice

and disciplinary actions are separate remedies for lawyer
misconduct. Malpractice is a remedy for clients that is normally established by
use of expert testimony at trial and requires establishing causation and damages.
Bar associations bring disciplinary actions as a result of violations of a state's
ethics rules. However, some jurisdictions will look to state ethics rules to
establish the standard of care in a malpractice action. See Gary A. Munneke, The
Standard of Care in Legal Malpractice:Do the Model Rules of Professional
Conduct Define It? 22 J. LEGAL PROF. 33, 45 (1997); see also MODEL RULES OF
PROF'L CONDUCT intro. para. 20 (2002) (Scope) ("Violation of a Rule should not
itself give rise to a cause of action against a lawyer . ... Nevertheless, since the
Rules do establish standards of conduct by lawyers, a lawyer's violation of a rule
may be evidence of breach of the applicable standard of conduct.").
7Although the term client is used in this article for purposes of explaining the
relationship, in essence, pro se litigators are not from the outset clients since they
are self-represented. However, if the lawyer is held to have had an attorneyclient relationship with the pro se litigant, malpractice, and ethical concerns may
arise. See infra Part.II.B and C and accompanying notes.
Pro Se from the Latin meaning "for one's self." BALLENTINE's LAW
DICTIONARY 1013 (3d ed. 1969).
9See, e.g., MICH. CONST. art I, § 13 ("A suitor in any court of this state has the
right to ... defend his suit, either in his own proper person or by an attorney.");
WASH. REV. CODE § 2.48.190 (2005) ("[A]ny person may appear and conduct
his or her own case in any action or proceeding brought by or against him or her,
or may appear in his or her own behalf in the small claims department of the
district court . . . .").
1o See generallyNina Ingwer Van Wormer, Note, Help at Your Fingertips:A
Twenty-First Century Response to the Pro Se Phenomenon, 60 VAND. L. REV.
983, 987 (2007) (stating that unlike criminal defendants, civil litigants are not
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well-known saying that "a man who is his own lawyer has a fool for a
client. . . ,"1 pro se representation is no longer a foolish plan in to-

day's economic and legal environment.
With increasing regularity, many individuals do not hire lawyers
to handle random or routine legal matters. In fact, estimates show
that people represent themselves with limited or no legal assistance in
the majority of civil cases for certain actions in state courtS. 12 Although the conventional wisdom is that individuals do not hire lawyers due to a lack of finances, a significant number of individuals believe some matters are so simple that they do not need the assistance
of a lawyer or they mistrust lawyers.' 3
Since pro se litigants do not hire lawyers, in the most basic sense,
there should be no attorney-client relationship. However, pro se litigants often find themselves in over their heads and turn to lawyers for

guaranteed the right to counsel by the U. S. Constitution, but states have
conferred this right explicitly or implicitly through state constitutions and
statutes).
1See generally ELIZABETH KNOWLES, THE OXFORD DICTIONARY OF PHRASE
AND FABLE (2006), available at
http://www.encyclopedia.com/topic/Lawyer.aspx#5-10214:lawyer-full (last
visited Mar. 11, 2011); see also Faretta v. Cal., 422 U.S. 806, 852 (1975)
(Blackmun, J. dissenting) (criticizing the allowance of pro se representation in
this case, "If there is any truth to the old proverb that 'one who is his own lawyer
has a fool for a client,' the Court by its opinion today now bestows a
constitutionalright on one to make a fool of himself.").
12 For example, in California, the pro se rate of family law cases was 67% in 45
counties surveyed. In Florida, the judicial circuit court of Osceola County
reported that 73% of the family court hearings had at least one pro se litigant.
The Boston Bar Association reported that in every court studied by the task
force, 75% of the cases in Probate and Family Courts have at least one party
unrepresented. Memorandum from Madelynn Herman on Pro Se Statistics in the
courts to the Knowledge and Information Service of the National Center for
State Courts (Sept. 25, 2006),
http://www.ncsconline.org/wc/publications/memos/ prosestatsmemo.htm.
13 See Drew A. Swank, The Pro Se Phenomenon, 19 BYU J. PUB. L. 373, 377
(2005) (summarizing various surveys and stating many reasons for the growth of
pro se litigation (other than an inability to afford a lawyer) such as a mistrust of
the legal system, a belief that the matter is simple and attorneys are not needed,
an anti-lawyer sentiment, and increased literacy rates).
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some helpful advice with their lawsuit. Lawyers, often wanting to
play the role of the good samaritan, are usually quick to give advice.
Perhaps one of the greatest areas where people believe they can
represent themselves is in the area of negotiating. Just like Kramer in
the Seinfeld episode, many individuals believe they should be able to
negotiate and make the deal without the help of a lawyer. However,
the negotiation process can prove to be more complex than imagined
for pro se negotiators1 4 in that they are often negotiating against lawyers who, while bound by ethical rules,15 must be zealous advocates
for their clients. Since negotiation is an arena without an audience,
pro se negotiators may quickly feel lost. At some point, the pro se
litigant may turn to a lawyer friend or relative for "help" in the negotiation process without the indicia of formal legal representation. Despite this back door approach, a potential attorney-client relationship,
nonetheless, may ensue.
Courts and bar associations have been slow to define the duties
and obligations of attorneys who advise pro se litigants. Because pro
se litigants are presumed to be representing themselves without attorney involvement, the Model Rules of Professional Conduct (Model
Rules)16 do not set specific guidelines for attorneys helping pro se litigants. The only mention of the relationship is in a comment to the
unauthorized practice of law rule,17 which permits an attorney to help
a pro se individual without the attorney being deemed to be engaging
in the unauthorized practice of law.' 8 Thus, attorneys looking for
guidance from the Model Rules might reasonably conclude that they
14 Pro Se negotiatoris a term used in this article to refer to negotiations
conducted during the course of litigation by an individual proceeding pro se.
15 MODEL RULES OF PROF'L CONDUCT R. 4.3 (2002) (dealing with
Unrepresented
Persons). Model Rule 4.3 is the rule most likely to have an impact on the lawyer
opposing a pro se litigant. The rule mandates the opposing lawyer to explain that
the lawyer is an adversary and to advise the pro se litigant to get counsel. Id.
16 The Model Rules are designed to serve as a model for the states to adopt. The
goal has been successful in that forty-seven states have adopted in whole or in
part provisions of the Model Rules. See JOHN S. DZIENKOwsKI, PROFESSIONAL
RESPONSIBILITY STANDARDS, RULES & STATUTES, 2008-2009 (2008).
17MODEL RULES OF PROF'L CONDUCT R.
5.5.
18 Id R. 5.5 cmt. 3. In essence, since an individual is authorized
to proceed pro
se, a lawyer is authorized in helping a pro se litigant. Id.
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do not have any ethical boundaries in helping pro se litigants. To presume so may be at their peril.
Although drafters of the Model Rules may not have specifically
addressed an attorney's relationship when helping a pro se litigant,
various state bar associations began adopting different approaches.
State courts, flooded with pro se litigants, were wary of pro se litigants appearing in court with motions and memos in hand but lacking
any ability to explain the contents of their supposed work. With obvious assistance from lawyer ghostwriters, pro se litigants were bogging down the court system, while judges grappled with the extent to
which the source of the hidden lawyer's assistance should be revealed.
Due to this conflict, state bar associations began to issue opinions
setting ethical parameters on attorneys assisting pro se litigators.1 9
However, these opinions focused mainly on the ghostwriting problem, where attorneys prepare court documents, such as pleadings for a
pro se litigant, without disclosing that an attorney prepared the document. For example, the Florida Bar issued an opinion stating that an
attorney who prepares pleadings or other papers for a pro se litigant
creates an attorney-client relationship with the pro se litigant even if
the attorney does not formally represent the party as attorney of record. 20 The Florida Bar requires the pleadings or other filings prepared
by the attorney to state, "Prepared with the Assistance of Counsel." 2 1
New York requires attorneys to disclose their identities to the court
and does not permit attorneys to limit their malpractice liability when
22
helping pro se litigants.
Although many state bar associations were heading in the direction of creating an attorney-client relationship when a pro se litigant is
19 See, e.g., Colo. Bar Ass'n Ethics, Op. 101 (1986); Ky. Bar Ass'n Ethics, Op.
E-343 (1991); N.Y. State Bar Ass'n Comm. on Prof I Ethics, Op. 613 (1990).
20 See Fla. Bar Ass'n Ethics, Op.79-7 (reconsideration) (2000); see generally
N.C. Ethics, Op. 114 (1991) (articulating that a lawyer who assists a pro se
litigant forms a lawyer-client relationship); Va. Ethics, Op. 1127 (1988)
(pronouncing that a lawyer assisting a pro se litigant by preparing pleadings,
discovery requests, or briefs creates a lawyer-client relationship).
21See Fla. Bar Ass'n Ethics, Op. 79-7 (reconsideration) (2000).
22 See N.Y. State Bar Ass'n Comm. on Prof 1 Ethics, Op. 613 (1990).
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aided by an attorney, the American Bar Association (ABA) adhered to
the position found in the Model Rules and chose not to impose an unintended attorney-client relationship upon the attorney.23 In 2007, the
24
ABA issued a formal opinion, stating that pro se litigants do not
need to disclose to the court that an attorney helped them prepare or
otherwise assisted them in the litigation.2 5 The reasoning behind the
opinion included a belief that the sophistication of the pleadings will
obviously show the court and opposing counsel that attorneys have
aided pro se litigants.26 Therefore, according to the ABA, there is no
need to disclose an attorney's involvement because it is obvious from
the face of the pleadings. 2 7 This circular reasoning appears to be an
attempt to ease the burden on judges and to encourage attorneys to
help pro se litigants. If it is obvious that a pro se litigant has had attorney help, the judge should not feel the need to help the pro se litigant; thus, the pro se litigant will not receive the liberality of construction typically afforded unaided pro se litigants.2 8 Furthermore,
since disclosure of the attorney involvement is not required, the ABA
states that the lawyer does not need to accept responsibility for the
pleadings.2 9 In essence, the attorney will not be burdened with the
designation as an attorney of record and, thus, create an attorneyclient relationship by helping the pro se litigant.
See ABA Comm. on Ethics & Prof I Responsibility, Formal Op. 07-446
(2007). In a prior informal opinion, the Committee, interpreting the predecessor
Model Code of Professional Conduct, required pleadings and papers filed with
the court to state that legal assistance was provided. ABA Comm. on Ethics &
Prof I Responsibility, Informal Op. 1414 (1978). ABA formal opinions are not
binding on courts and are issued as guidance for courts. See Lindsay E. Hogan,
The Ethics of Ghostwriting: The American BarAssociation'sFormal Opinion
07-446 andIts Effect on GhostwritingPracticesin the American Legal
Community, 21 GEO. J. LEGAL ETHICS 765, 777-78 (2007).
24 See ABA Comm. On Ethics and Prof I Responsibility, Formal Op. 07-446
(2007).
25 Id. at 2 (stating that a lawyer's assistance is not material to the matter, and
therefore the lawyer's conduct is not fraudulent or otherwise dishonest).
26
Id at 3.
27 id
23

28

29

d
Id. at 4.
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While state bar associations grapple with the extent to which a relationship is created between a pro se litigant and an attorney, an attorney assisting a pro se negotiator is unchartered territory. Since negotiating is an ongoing process, most often out of the court's view, it
is not readily comparable to a lawyer helping a pro se litigant in filing
papers with the court. However, defining that relationship will depend on the degree of help the lawyer offers the pro se negotiator and
the stage of the litigation process.
It is difficult to identify the precise moment when parties begin
the negotiating process and, therefore , when an attorney-client relationship between a pro se negotiator and an attorney may commence.
Many individuals enter into legal negotiations without realizing they
are in fact negotiating. For instance, in the Seinfeld example, before
Kramer hired attorney Jackie Chiles, Java World may have quickly
tried to resolve the dispute with an unrepresented Kramer. The Model Rules approve this type of negotiation by permitting a lawyer to
negotiate and settle a claim with an unrepresented individual as long
as the lawyer makes it clear that the lawyer is representing the adverse
party.30 In fact, Kramer would likely have received the free lifetime
coffee offer without the help of an attorney.
Hypothetically, if Kramer did not hire Attorney Chiles but instead
called an attorney friend and explained to his friend that Java World's
"representative" wants to talk to him about the incident, an attorney
would likely know this is "code" for settlement negotiations and may
render some advice. For example, the attorney may tell Kramer,
"Don't accept their first offer," "Ask about other accidents of this nature," or "Ask for money for pain and suffering damages." Does any
of this advice involve the attorney forming an attorney-client relationship in which the attorney may be subject to ethical violations and be
liable for malpractice? To answer this question, it is important to first
discuss how courts generally determine how an attorney-client relationship is formed before narrowing the discussion specifically to the
relationship between an attorney and a pro se negotiator.
It is axiomatic that an attorney's ethical obligations arise after the
formal attorney-client relationship is created. Similarly, in order for a
30 MODEL RULES OF PROF'L CONDUCT

R. 4.3 cmt. 2 (2002).
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malpractice claim to survive, the plaintiff must first establish an attorney-client relationship.3 ' That relationship is usually an explicit
one in which an attorney and a client enter into an agreement where
the attorney agrees to provide legal representation in exchange for
compensation. 32 However, although difficult to establish, an attorney-client relationship may be created without a written agreement
and in absence of an attorney receiving a fee.3 3 Generally, absent an
agreement, a person must prove he sought legal advice and that there
was some understanding between lawyer and client that the lawyer
was going to render legal advice. 34 Ultimately, if that person detrimentally relied on that advice, an attorney-client relationship may
have been created and ethical violations and malpractice liability may
legitimately attach.
Given the difficulty of establishing an attorney-client relationship
absent an agreement, courts have been reluctant to impose such a relationship. Douglas v. Monroe is typical of most cases in which an
attorney may have a conversation concerning legal matters with an
individual, but no attorney-client relationship is created.36
See Katy Ellen Deady, Note, Cyberadvice: The Ethical Implicationsof Giving
ProfessionalAdvice over the Internet, 14 GEO. J. LEGAL ETHICS 891, 896 (2001)
(comparing a medical malpractice claim with a legal malpractice claim and
stating that establishing a professional relationship is a precondition to both
claims).
32 See Ronald I. Friedman, The Creation of the Attorney-Client Relationship:An
Emerging View, 22 CAL. W. L. REV. 209, 210-11 (1986); see also RESTATEMENT
(THIRD) OF THE LAW GOVERNING LAWYERS § 14 cmt. b. (2000).
33
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 14 cmt. e ("Even
when a lawyer has not communicated willingness to represent a person, a clientlawyer relationship arises when the person reasonably relies on the lawyer to
provide services, and the lawyer, who reasonably should know of this reliance,
does not inform the person that the lawyer will not do so."); see also, e.g.,
Kurtenbach v. TeKippe, 260 N.W. 2d 53, 56 (Iowa 1977) ("[An attorney-client]
relationship is created when (1) a person seeks advice or assistance from an
attorney, (2) the advice or assistance sought pertains to matters within the
attorney's professional competence, and (3) the attorney expressly or impliedly
agrees to give or actually gives the desired advice or assistance.").
34
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 14 cmt. c.
" Id. cmt. e.
36 See 743 N.E. 2d 1181 (Ind. Ct
.App. 2001).
31
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In Douglas,the court held that no attorney-client relationship existed when an attorney gave incorrect advice to a potential claimant
concerning the time limit to file a torts claim notice in a wrongful
death case.3 7 The appellant-plaintiff's son, Curtis, an eighteen-yearold freshman at Indiana University, drowned in a swimming pool
complex at the university.38 Curtis's uncle, Lionel, looked into the
possibility of Curtis's mother, Carol, bringing suit for wrongful death.
39 Lionel asked an attorney friend, Monroe, whether there was a time
limit in which to bring suit after running into Monroe at the bank.4 0
Monroe correctly told Lionel about the two-year statute of limitations
but failed to tell him about the 180-day limit in which to file a torts
claim notice. 4 1 Furthermore, Monroe did not indicate to Lionel that
Lionel should not rely on her advice. 42 However, Lionel never formally retained Monroe on behalf of Carol, and there was no further
contact between Lionel, Monroe, or Carol, after the brief conversation
in the bank.
Carol eventually contacted an attorney and learned from that attomey that the 180-day time limit in which to file a torts claim notice
had passed.4 3 Then, Carol filed a legal malpractice suit against Monroe, alleging that Monroe's failure to inform Lionel of the 180-day
torts claim notice, which resulted in barring her suit, was malpractice." The court granted Monroe's summary judgment, holding that
there was no attorney-client relationship between Monroe and Carol;
thus, the malpractice claim failed.4 5
The appellate court affirmed the trial court's finding that there
was no attorney-client relationship. 46 The court determined that, although an attomey-client relationship does not require a formalized
agreement, the relationship may be implied, but only exists after both
" Id. at 1183-85.
38
id
3 Id.
40 id.
41
42
43

id
d

Id. at 1183.

MId. at 1184.
45
46
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attorney and client have consented to the relationship. 47 A would-be
client's unilateral belief that an attorney-client relationship has been
formed is not enough.4 8
The Douglas court's analysis that an attorney-client relationship is
not formed when an attorney offers off-hand advice appears sound. 49
Furthermore, although Douglas dealt with a prospective client, the
ability to create an attorney-client relationship with a pro se litigant
would appear more tenuous. Yet, given certain state bar associations'
eagerness to attach such a relationship to attorneys who help pro se
litigants with court filings, this extension could reach attorneys who
help pro se negotiators. Furthermore, while prospective clients can
readily approach many different attorneys in search of advice before
eventually hiring an attorney, pro se litigants are not in search of an
attorney because they are self-represented. Therefore, although it
may be counter-intuitive to find an attorney-client relationship with
clients who already have an attorney (themselves), there may be a
tendency for pro se litigants to rely more on an attorney's advice than
a prospective litigant. However, whether such an attorney-client relationship exists for an attorney during the negotiation process will depend on the quantity and quality of the attorney's involvement and the
stage of the proceeding when the negotiation advice is given.
1. Advising the Pro Se Negotiator before a Lawsuit is Filed
An attorney giving pre-filing advice to a pro se negotiator regarding a negotiation would likely not trigger an attorney-client relationship. However, an attorney giving advice to a pro se negotiator
should expect that the negotiator would rely on that advice during the
47id.
48 See

id. at 1185 (citing Hacker v. Holland, 570. N.E. 2d 951, 955 (Ind. Ct.
App. 1991)).
49
But see Togstad v. Vesley, 291 N.W. 2d 686, 691-92 (Minn. 1980). In
Togstad, the court found an attorney-client relationship when an attorney told a
prospective client that he believed she had no case but that he would get back to
her after consulting another attorney. Id. at 691. He never contacted her and the
statute of limitations ran on her claim. Id. at 692. The Togstad court appeared to
find a relationship because of the attorney's definitive statement that she had no
case, which she relied on and therefore did not seek further counsel.
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negotiation. Furthermore, the negotiation will likely entail a discussion of legal rights and obligations, possibly concluding a cause of
action with a formal settlement agreement. Despite these factors,
whether an attorney has created an attorney-client relationship with a
pro se negotiator will likely depend on whether the conversation concerns general negotiation advice or is geared to the case at hand.
Advice given by attorneys takes various forms in various settings.
Lawyers give advice in books, on the internet, in legal seminars, and
at cocktail parties. Courts will look to the factual context in which
the advice was given and the reasonableness that one displayed in relying on the advice.o
A lawyer who renders mere general advice with no specific case
or legal problem in mind or without reference to the details of a specific case or legal problem does not rise to the level for it to be reasonable to conclude that an attorney-client relationship has formed.s'
Mere casual conversations are difficult to create attorney-client relationships because they lack the specific legal advice that courts often
look to in creating the relationship. The setting of the advice-giving
session may also play a role. Casual conversations in social settings
may be treated differently in establishing an attorney-client relationship than an attorney's consultation with would-be clients at the attorney's office. A lawyer is generally free to give advice of a general
nature and with no specific case in mind in casual settings, such as
cocktail parties, without creating an attorney-client relationship. 52 in
so See Procanik by Procanik v. Cillo, 543 A.2d 987 (N.J. Super. Ct. App. Div.
1988); see also Kotzur v. Kelly, 791 S.W. 2d 254 (Tex. App. 1990).
51See Catherine J. Lanctot, Attorney-ClientRelationships in Cyberspace: The
Perilandthe Promise,49 DuKE L.J. 147, 183 (1999) ("[T]o create an attorneyclient relationship ... the lawyer's advice must be specific to the facts of the
putative client's case.").
52 See Douglas K. Schnell, Note, Don't Just Hit Send: UnsolicitedE-Mail and
the Attorney-Client Relationship, 17 HARV. J.L. & TECH. 533, 544 (2004)
("[A]dvice must be proffered in a situation-a context-in which reliance is
reasonable. Cocktail parties are not such a situation and reliance on such advice
comes to being per se unreasonable, even if the attorney gives a detailed, fact
specific answer."); see also Pamela A. Bresnahan, Beware the Cocktail Party
Client: CasualLegal Advice Dispensedwithout Reflection can Lead to
Malpractice Claim, 85 A.B.A. J. 80 (1999) ("[A]lthough there is a potential for
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fact, discussions of this nature in these settings are often termed
"cocktail party conversations" as a way of defining the low expectations of the lawyer, and hopefully the client, that an attorney-client
relationship was ever established. However, once the attorney gives
advice geared to a specific factual and legal situation, the attorney
runs the risk of creating an attorney-client relationship where the attorney now assumes a duty to the client.5 4 Of course, that duty may
now entail the concomitant duty of providing competent legal advice.
As applied to an attorney giving advice to a pro se negotiator, an
attorney who generally discusses pre-negotiation strategy with a pro
se negotiator may not be found to have triggered an attorney-client
relationship.ss In all likelihood, an attorney-client relationship is not
created by giving pre-filing negotiation advice to a pro se negotiator,
such as "Don't take the first offer," or "Ask for pain and suffering
damages." These casual remarks appear to be a general type of advice and are the same advice given by non-lawyers all the time in a
negotiation setting. 56 However, if the advice becomes more specific,
the relationship may change. For example, if an attorney calculates
the actual damages involved in the case, such as medical expenses
malpractice liability from casual conversations like at cocktail parties, courts
have found no attorney-client relationship in situations where contacts with the
"wannabe client" are brief and fleeting.").
53 Lanctot, supra note 51, at 162 (stating that "the bar has attempted to
distinguish between the transmission of general legal knowledge, which is
viewed as permissible, and the presentation of specific legal advice tailored to an
individual's particular problem, which it has treated as impermissible.").
54 Id., see also Deady, supra note 31, at 898 (noting that a "clear distinction" is
usually made between lawyers giving general advice, which does not give rise to
a duty, and answering specific factual and legal questions concerning a specific
case, which does give rise to a duty).
5 However, if an attorney does not merely give advice concerning a negotiation
but actually conducts the negotiation with opposing counsel on behalf of the pro
se litigant, an attorney-client relationship is created by actively stepping into the
role of an attorney. Hopefully an attorney would not take on this role without a
formalized agreement.
56 "How to" negotiation books for non-lawyers are abundant, even recognized in
the well known Dummies and Idiots book series. See JOHN ILICH, THE COMPLETE
IDIOTS GUIDE TO WINNING THROUGH NEGOTIATION (2d ed. 1999); MICHAEL C.
DONALDSON, NEGOTIATION FOR DUMMIES (2d ed. 2007).
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and lost wages, and strategizes with the pro se negotiator on how to
approach these damages in a negotiation, the attorney has likely gone
beyond casual advice. Furthermore, if that strategy session takes
place in the setting of a lawyer's office, an attorney-client relationship
may well have been established. In all likelihood, it may be entirely
reasonable for the pro se negotiator to have reasonably relied on that
specific legal advice.
2. Advising a Pro Se Negotiator after the Lawsuit is Filed
After a lawsuit is filed, the process becomes more complicated
and advice now given by an attorney to a pro se negotiator is more
likely to create an attorney-client relationship. Negotiations may occur more frequently and strategy and timing become more important.
In addition, the judge may play a more prominent role by ordering the
parties to negotiate through mediation." However, since a negotiation is an ongoing process, as legal issues become more developed
and discovery reveals additional facts, the advice a lawyer may give
to a pro se negotiator may become more specific and concrete. It may
then be the type of advice in which reliance by a pro se negotiator is
reasonably expected to have resulted in the formation of an attorneyclient relationship.s5
It is also more likely at this stage that a lawyer may attempt to
script a negotiation session for the pro se negotiator.5 9 While no one
would contemplate a lawyer hiding behind a curtain when a pro se
Issues involving pro se negotiators in the mediation process are beyond the
scope of this article.
58 But see In the Matter of Martin Kinney, 670 N.E. 2d 1294 (Ind. 1996).
In
1

Kinney, the court held that an attorney who helped a pro se litigant prepare
interrogatories and attend a deposition in her medical malpractice case did not
create an attorney-client relationship. Id at 1298. The court found that at no time
did the attorney believe he was representing the woman, or that he consented to
such representation. Id. Therefore, the attorney could not ultimately be charged
with ethical violations relating to diligence and promptness, and failure to keep
the client informed, among other violations. Id.
5 See Helen Hierschbiel, Bar Counsel: The Ethics of Unbundling: How to Avoid
the Land Mines of "DiscreteTask Representation," 67 OR. ST. B. BULL 9, 11
(2007) (discussing the hazards of scripting advice versus giving general advice).
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negotiator is in the throes of a negotiation session like the Wizard
from the Wizard of Oz,60 an involved lawyer may offer specific strategies and guidelines prior to the negotiation. Scripted or specific
guidelines for the negotiator to follow would likely create an attorneyclient relationship. Crossing over the line between general advice and
a legal consultation include a lawyer preparing questions for the pro
se negotiator, reviewing discovery, and offering tactics and strategies
specific to the elements of the case to be discussed during a negotiation. If the advice is incorrect and the pro se negotiator relies on that
advice, disciplinary or malpractice actions may ensue.
3. Preparing the Settlement Agreement
Once a verbal agreement is reached, a pro se litigant may call upon an attorney to prepare or review a settlement agreement. An attorney taking on the task of preparing a settlement agreement might be
the strongest example that an attomey-client relationship has been
created.
As noted, the Model Rules have been reluctant to hold offhand
advice from attorneys to pro se litigants as creating an attorney-client
relationship.61 However, when the relationship entails the preparation
of a document, then that reluctance may disappear. Since ghostwriting has been a troublesome area for attorneys helping pro se litigants,62 even though the Model Rules have determined that ghostwriting without disclosure is permissible as applied to court pleadings, 63
settlement agreements may get different treatment.
Most settlement agreements are not filed with the court. 4 Therefore, if an attorney helps a pro se litigant prepare a settlement agree60 THE WIZARD OF Oz (Metro-Goldwyn-Mayer 1939) (In this classic fantasy

musical, the character known as the "Wizard of Oz" spoke from behind a curtain
and granted wishes through portrayed imagery and a frightening voice.).
61See supra note 23 and accompanying text.
62 See supra notes 19-22 and accompanying text.
63 See supranote 23 and accompanying text.
6 See Lance P. McMillan, The Nuisance Settlement "Problem":The Elusive
Truth and a ClarifyingProposal, 31 AM. J. TRIAL ADvOC. 221, 233 (2007)
(stating that, typically, parties are not required to inform the court when a case
has settled, and the only pleading filed is a notice of dismissal).
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ment, there will usually not be a judge to determine the efficacy of the
agreement. The sole determinator will be the opposing side's attorneys who will likely have no knowledge of who prepared the agreement.
ABA formal opinion 07-44665 sanctioned ghostwriting without
disclosure for pleadings and documents filed with the court in part
because it believed it was not misleading and dishonest to the court
due to the obvious sophistication of the pleading.66 The same analysis may not be applicable to a settlement agreement. An attorney
helping a pro se negotiator may negligently prepare an agreement that
forecloses many rights for a pro se litigant. The opposing party,
bound to be a zealous advocate for his client, would not be ethically
bound to correct the agreement. Without the judge as referee, the
agreement would be signed and the deal done. In these cases, an attorney-client relationship may be established.
B. Ethical Concerns
Attorneys giving advice to pro se negotiators are somewhat insulated from ethical violations. A bar association seeking disciplinary
action against an attorney in this situation would have the difficult
task of first establishing an attorney-client relationship. Without establishing that relationship, most of the ethical rules are inapplicable. 67 However, once that relationship is established, the attorney
would owe the same ethical responsibilities governing an attorney in
a formal attomey-client setting.
If an attorney-client relationship is established, a potential major
ethical issue an attorney may face when giving advice to a pro se negotiator involves funneling negotiation strategy that may violate ethiSee supra note 23.
See supra notes 19-22 for examples of those jurisdictions where disclosure is
required.
But see MODEL RULES OF PROF'L CONDUCT R. 8.4(c) (2002) (providing that
an attorney may be disciplined for conduct involving dishonesty, fraud, deceit, or
misrepresentation if that conduct reflects adversely on the attorney's fitness to
practice law). This rule is most often applied to an attorney for conduct other
than in the course of representing a client. See id. R. 4.1 cmt 1.
65
66
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cal rules. While the attorney must always give competent advice, 68
there may be potential for abusing ethical rules relating to negotiations even though the attorney is not face to face with opposing counsel.
The Model Rules do not contain rules specific to negotiation.
However, a rule entitled "Truthfulness in Statements to Others"69 for_
bids false statements of material fact or law to third persons. The
drafters of the Rules recognize that this rule is readily applicable to a
negotiation setting and include in its comments references to attorneys making false statements during negotiations. 70 In fact, the rule's
comments provide a few examples of permissible lying in a negotiation, which classify these examples as non-material and part of negotiation strategy. 7 1 The rule seemingly recognizes an inability to control all aspects of disingenuous behavior in a negotiation; 72 however,
in the majority of circumstances, lying cannot be explained away as
mere permissible negotiating tactics.
For example, suppose Seinfeld's Kramer is a pro se negotiator.
He decides not to hire Jackie Chiles but instead asks his lawyer friend
for advice before attempting to negotiate pro se with Java World's
representatives. Kramer tells his lawyer friend that the coffee was
lukewarm when he received it, so he took the coffee home, re-heated
it in the microwave, and removed the lid. Then, he spilled the coffee,
and it burned him. Suppose he asks his attorney friend whether he
should disclose that part of the story. The attorney tells him he
should not disclose this information. Therefore, if asked in the negoa69 Id. R. 1.1.
Id. R. 4.1. The black letter language of 4.1 is not specific to the negotiation
setting.
' 0 Id. R. 4.1 cmt. 2.
71 Id. R. 4.1 cmt. 2 (stating that certain statements as to the estimate of value
placed on the subject of the transaction, or a party's intentions as to an
acceptable settlement, are not statements of material fact under 4.1).
72 See CHARLEs B. CRAVER, EFFECTIVE LEGAL NEGOTIATION AND SETTLEMENT
358 (6th ed. 2009) (stating that "disingenuous behavior is indigenous to most
legal negotiations").
73
Id (stating that "[a]lthough the ABA Model Rules unambiguously proscribe
all lawyer prevarication, they reasonably, but confusingly, exclude mere puffing
and dissembling regarding one's true minimum objectives").
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tiation, the pro se negotiator should say he received the coffee from
the barista at Java World in the same hot condition in which he was
burned, with the lid in place. In essence, the lawyer is counseling a
material lie.
If no attorney-client relationship is established, then the attorney
was not counseling the client and, thus, there is no ethical violation. 74
However, if this advice is found to be legal advice relied upon by the
client, then an attorney-client relationship exists. While in a typical
negotiation, the lawyer, as the negotiator, may be able to finesse an
answer to direct questions from opposing counsel and not make material misrepresentations in violation of the ethics rules. The pro se negotiator would not likely have the knowledge or ability to do so. Furthermore, even though the attorney did not lie to opposing counsel
face-to-face, he is still deemed to have violated the rules by "assist[ing] or induc[ing] another [the pro se negotiator] to do so."7
Thus, the attorney is subject to discipline.76
C. MalpracticeConcerns
Even if a court were to determine that an attorney-client relationship exists between a pro se negotiator and an attorney, the statistical
probability of malpractice arising is dampened as the bulk of malpractice claims do not involve faulty advice rendered in negotiations.7 7
To recover for malpractice, a claimant must generally show that "but
for" the attorney's negligence, the claimant would have received more
money in a settlement or trial. Thus, given this difficult standard,
reported cases allowing recovery for claims based on cases settled
through negotiation are usually not successful when a client has "buyR. 8.4. Contra N.Y. State Bar Ass'n
Comm. on Prof'1 Ethics. Op. 613 (1990).
7 MODEL RULES OF PROF'L CONDUCT R. 8.4(a).
76
See id. R. 4.1. The attorney may also be found to have violated another rule by
counseling a client to engage in fraud. See id. R. 1.2(d).
7 ABA Standing Committee on Lawyers' Professional Liability, Profile ofLegal
MalpracticeClaims: 2000-2003, at 7 (2005) (finding that 8.2% of malpractice
claims arose from negotiation or settlement activities).
78 See, e.g., Thomas v. Bethea, 718 A.2d 1187 (Md. 1998); Slovensky v.
Friedland, 49 Cal Rptr. 3d 60 (Cal. Ct. App. 2006).
74 MODEL RULES OF PROF'L CONDUCT
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er's remorse" about the amount of the settlement.7 9 Instead, most
claims go forward when there is an underlying cause of an inadequate
amount, such as an attorney settling a case without conducting adequate discovery. 80
A lawyer giving advice to a pro se negotiator would likely not
have malpractice liability exposure. Since most malpractice claims
do not go forward simply because the client wanted more or less
money, a lawyer advising a pro se negotiator as to a settlement
amount would likely not result in a successful malpractice suit. Furthermore, the lawyer would unlikely have malpractice exposure for
any underlying causes of a defective settlement since the lawyer is
most often viewed as a casual advice giver. For example, the lawyer
is not in the position of conducting discovery.
In the unlikely event that an attorney-client relationship is established, the lawyer may have some exposure for not offering advice
such as not informing the pro se negotiator about discovery options.
However, this scenario would rest on the difficulty of first establishing an attorney-client relationship premised on the attorney's role in
meting out advice to a pro se negotiator.
D. PreventativeMeasures
One sure- fire method to avoid ethical problems is for the lawyer
to keep away from giving any advice to pro se negotiators. Since the
relationship is not a formalized attorney-client relationship, the attorney should avoid running the risk of creating such a relationship. AlSee, e.g., Gibson v. Herman, Herman, Katz, & Cotlar, L.L.P., 927 So.2d 1178
(La. Ct. App. 4th Cir. 2006) (failing to establish a legal malpractice case because
settlement was not inadequate and plaintiffs were not damaged by the
settlement); Popescu v. McCarthy, 706 N.Y.S.2d 98, 1185 (N.Y. App. Div.
2000) (notioning that the settlement amount was fair in light of the fact that it
was the beginning stages of a highly contested matter).
80 See, e.g., London v. Weitzman, 884 S.W.2d 674 (Mo. App. 1994) (holding
that attorney's failure to determine the extent of parties' marital assets and
recommending settlement was malpractice when case was settled for an
inadequate amount); Collins v. Perrine, 778 P.2d 912 (N.M. Ct. App. 1989)
(upholding malpractice award against attorney who settled case without
conducting minimum level of pretrial discovery or researching the facts or law).
7
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ternatively, the lawyer should suggest that the pro se negotiator hire
him or another lawyer and enter into a formalized representation
agreement.
However, often just saying "no" is not practical or preferable. Attorneys may feel reluctant to say "no" to helping out friends, relatives,
or potential clients with their legal problems and are hopeful that
some quick advice will be enough to keep these relationships in good
stead. Also, many individuals do not want, or cannot afford to hire an
attorney. Therefore, if an attorney decides to give advice to pro se
litigants, he should carefully disclaim an attorney-client relationship
through written documentation.
Attorneys are often encouraged to send non-engagement letters8 1
to clients in which the attorney has given advice, and the client may
presumptively believe that an attorney-client relationship has been
created. This letter is most often sent after a lawyer has talked to a
prospective client in order to clarify that no formal attorney-client relationship exists or will ensue. 82 However, a non-engagement letter is
readily applicable to a situation in which a lawyer has given advice to
a pro se negotiator. The goal of the letter is the same as with a prospective client-to disclaim the attorney-client relationship.
In a non-engagement document, which can be as simple as an
email or letter, the attorney should carefully explain that the advice
the attorney has given to the pro se negotiator does not entail legal
representation. The document should also state that if legal assistance
is needed, the pro se litigant should formally hire an attorney. 83
While there may be some concern that it would be more awkward to
send such a letter to a friend or relative than to simply refuse to give
the advice, a lawyer can explain that this type of documentation is
standard practice for the lawyer.

81See

Carol Wilson, Put it in Writing: Although It Seems Like A Lot ofLetter
Writing, It Is a Better Way to PracticeLaw, 63 OR. ST. B. BULL. 27 (2002).

82

id

81See

id.; see also Diane Akiyama, PracticePointer:DisengagementLetters, 17
UTAH BAR 1. 34 (2004) (recommending disengagement letters in situations
where there is confusion as to whether the attorney-client relationship has
concluded).
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III. LIMITED SCOPE REPRESENTATION
A. The Relationship
Limited scope representation is characterized as a formal representation, limited in scope, for which the lawyer is compensated.8 4
Often called unbundled legal services or discrete-task representationss an attorney who provides limited scope representation enters
into an attorney-client relationship for a specific purpose such as an
attorney making a court appearance for a motion to dismiss or an attorney taking a deposition. Most often, the attorney performs the requested task and the client performs the remaining tasks pro se.86 The
premise behind attorneys providing limited scope representation is to
allow individuals greater access to the legal system because those individuals may not be able to afford the cost of full representation.8 7
By knowing that a client may not be able to afford full representation,
an attorney may agree to help clients by offering to represent them for
part of the litigation. The relationship is comparable to an attorney
helping a pro se litigant, except limited scope representation usually
entails a formal attorney-client relationship where the attorney is
compensated.
In 2002, the ABA amended Model Rule 1.2 to permit attorneys to
enter into limited-scope arrangements with their clients with some
limitations.8 8 The comment to the rule cautioned that limited-scope
representation may not be suitable for all phases of a lawyer's duties
in a lawsuit and mandated a reasonable standard to determine the appropriateness of the limitation.8 The comment gives an example that
" Justice Fern Fisher-Brandveen & Rochelle Klempner, Un bundled Legal
Services: Untying the Bundle in New York State, 29 FORDHAM URB. L.J. 1107,
1108 (2002).
85Hierschbiel, supra note 59, at 9.
86
Fisher-Brandveen & Klempner, supranote 84, at 1108.
87
Handbook on Limited Scope Legal Assistance, 2003 A.B.A. Sec. Lit. Rep. at 3
(stating that many legal services are beyond the means of the middle class).
88 MODEL RULES OF PROF'L CONDUCT R. 1.2(c) (2002) (stating that a lawyer
may limit the scope of representation if the limitation is reasonable under the
circumstances and the client gives informed consent).
" Id. R. 1.2(c) cmt. 7.
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an attorney limiting the scope of representation with a client to one
telephone conversation in order for the attorney to provide general
legal information to the client may not be a reasonable limitation in
that one phone call may not be sufficient to render the necessary advice for a client. 90
Given the cautionary tale of the ABA Model Rules, is it possible
to unbundle a negotiation? For example, if Seinfeld's Kramer wished
to hire Jackie Chiles for a "negotiation," what would that entail? If
the attorney was hired for the sole purpose of appearing at a negotiation, it is difficult to determine if the appearance alone would be effective. Like all negotiations, a lawyer's preparation and counseling
with the client prior to the negotiation session would be essential to
an effective negotiation. 9 1 A client paying an unprepared lawyer to
conduct a negotiation would likely be ineffective. Therefore, perhaps
a negotiation is best unbundled depending on the stage of the litigation and the goal of the client.
At a pre-filing stage, the amount of information the lawyer needs
to review may be minimal and the lawyer's negotiating skills may be
amenable to limited scope representation. Knowing that the filing of
the complaint and discovery is forthcoming, an appearance by the attorney would be a valuable asset and one that the attorney could likely
agree to unbundle. Also, in cases in which the lawyer is dealing with
an insurance company representative with definite limits, a seasoned
lawyer may be able to handle this negotiation with limited preparation.92
However, once the lawsuit is filed, unbundling a negotiation becomes more difficult. The time necessary for the lawyer to adequately prepare for the negotiation and counsel the client would be just as
critical and necessary as the actual appearance by the attorney at the
negotiation. The lawyer would be required to review all documentation and discovery before embarking on the actual negotiation. However, since it may take the attorney a significant amount of hours to
prepare for and attend the actual negotiation, the unbundling procedure may not be cost effective for the client.
90

Id
See CRAVER, supra note 72, at 46-48.
2
Id. at 46.

91
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Furthermore, limiting the scope of representation to one negotiating session or a pre-set number of hours to negotiate may prove unreasonable and unrealistic. Since a negotiation, unlike a court hearing, has no set patterns or imposed time limitationS93 limiting it to a
session or pre-set number of hours, it may put the attorney in the untenable position of disregarding strategy and focusing on a quick settlement that may be contrary to the client's best interests.94 Conversely, other attorneys, knowing that they were hired for this negotiating task, may simply play it out by going through the motions but
not actively seeking to settle in the hopes of convincing the client to
sign on for a follow-up negotiation or full representation. However,
if an attorney reasonably believes he can limit the scope of representation to a negotiation, he must be aware of several ethical issues that
may arise.
B. Ethical Concerns
The main ethical issues surrounding an unbundled negotiation involves whether the attorney will be able to provide competent and
diligent representation given the limited representation. 9 5 Because
the representation is limited to a negotiation, it is easy to imagine how
the competence level might be less than if the attorney was representing the client for the full duration of the lawsuit.
Model Rule 1.1 provides that an attorney must provide competent
representation, which includes preparation, legal knowledge, and
Of course, the parties may choose to set time limitations. Self-imposed time
constraints are often imposed by attorneys as a negotiating tactic in order to
pressure the opposing side to settle. See Richard Birke & Craig R. Fox,
PsychologicalPrinciples in Negotiating Civil Settlements, 4 HARV. NEGOT. L.
REv. 1, 56 (1999).
94 See Donald G. Gifford, The Synthesis of Legal Counseling andNegotiation
Models: PreservingClient CenteredAdvocacy in the Negotiation Context, 34
UCLA L. REv. 811, 831 (1987) (discussing the importance of client contact
between negotiation sessions).
9 See MODEL RULES OF PROF'L CONDUCT R. 1.1 (Competence); Id R. 1.3
(Diligence); see also Alicia M. Farley, An Important Piece of the Bundle: How
Limited Appearances Can Provide an Ethically Sound Way to IncreaseAccess
for Justicefor ProSe Litigants, 20 GEO. J. LEGAL ETHICs 563, 574-76 (2007).
93

34

T.M. COOLEY J. PRACT. & CLINICAL L.

[Vol. 13

thoroughness. 96 Rule 1.1 also recognizes that a lawyer may limit the
scope of representation by referencing Model Rule 1.2 in the comments. 97 Presumably, the purpose of referencing the limited scope
rule in the competency rule is to signal to attorneys that it is permissible to limit the scope of representation and maintain the requisite level of competency.98 Rule 1.2 also cautions that a limited scope representation does not exempt the lawyer from the duty to be competent,
but the fact that it is a limited scope representation may be a factor in
determining the necessary level of preparation, skill, and knowledge
required by the lawyer. 99
Although the Model Rules recognize that a limited scope representation may have a limited competency requirement, it is not clear
how this limitation would play out in terms of a negotiation. Therefore, a lawyer may potentially violate Model Rule 1.1 if hired for a
limited scope negotiation. If a client merely wants to hire a lawyer
for a negotiation session, the lawyer should make clear to the client
that the lawyer's presence at that negotiation is but one snapshot in
the course of the overall legal problem for which the client is paying.
The lawyer must also explain that a competent negotiation will require preparation in order to be fully knowledgeable about the facts
and the law. Depending on the stage of the litigation, the preparation
may be extensive or minimal. Whether the lawyer will be able to limit the scope in terms of hours or tasks might be difficult if a lawyer
seeks to jump in at the later stages of the negotiation.
It is equally important that the lawyer and client have a clear idea
as to the immediate goal of the negotiation. Model Rule 1.2 requires
that any limited representation be reasonable and the client must give
informed consent. 00 Informed consent requires that before consent
can be obtained, the lawyer must communicate adequate information
and explain the risks of and reasonable alternatives to the proposed
96
97

MODEL RULES OF PROF'L CONDUCT

Id. R. 1.1 cmt. 5.

R. 1.1.

" Id. R. 1.1 cmt. 5 ("[A]n agreement between the lawyer and the client regarding
the scope of the representation may limit the matters for which the lawyer is
responsible.").
9Id. R. 1.2 cmt. 7.
'oo Id. R. 1.2(c).

2010]

PRO SE LITIGANTS IN NEGOTIATIONS

35

course of action to the client.' 0 ' Therefore, before the client agrees to
a limited scope negotiation, the client must understand the ramifications of hiring the lawyer solely for the limited purpose of a negotiation. Furthermore, while it may seem the obvious goal of any negotiation is to settle, that immediate goal may not be possible or likely for
a limited scope negotiation.
Even if the lawyer has thoroughly explained the risks to the client
of hiring the lawyer for the limited purpose of a negotiation, the lawyer must be mindful of further ethical responsibilities regarding
communication.' 02 Model Rule 1.4 requires the attorney to consult
with the client so that the client can participate intelligently in decisions. 103 Rule 1.4 further requires a lawyer to communicate with the
client in order for the client to have sufficient information to make
informed decisions.'
This ethical requirement would appear to
mandate a pre-negotiation counseling session to determine the needs
and goals of the client.os Furthermore, during or after the negotiating
session, a lawyer's communication responsibilities would entail explaining all offers and ramifications of settlement to the client in order for the client to make an informed decision about settlement offers.
The task of entering into a negotiation as a part-time attorney may
be difficult given the preparation and communication necessary to
comply with the ethical rules. While the Model Rules recognize that
it is possible to limit the scope of representation and to do so competently, the reality is that the attorney will likely be judged in many negotiations, as would an attorney who represents a client for the full
duration of the lawsuit. This is because the Model Rules would seem
to hold the attorney to a standard of not just being physically present
for the negotiation but doing the pre-negotiation and post-negotiation
work in order to competently represent the client. While single-task
attorneys would wish to limit their representation to the service di"0'Id R. 1.0(e).
102

Id R. 1.4.

103Id

'04Id.

R. 1.4(a)(5) cmt. 5.

105Negotiation experts also stress the importance of pre-negotiation counseling

sessions. See Gifford, supra note 94, at 819.
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rectly connected to the task performed, i.e. the negotiation, a true application of the Model Rules may expand that liability to events occurring before and after the task was served.
C. MalpracticeConcerns
Because limited scope negotiations may encourage attorneys to
eliminate necessary pre-negotiation preparation, exposure to malpractice may inure. As noted, most successful malpractice suits based on
faulty negotiations arise, not because of incompetence during the negotiation session, but for failing to properly plan for the negotiation
and for failing to conduct proper discovery.' 0 6 Thus, the main ethical
concern over limiting the scope of the representation to the negotiation may prove to be a major malpractice hurdle-inadequate preparation leading to an inadequate settlement.
D. Preventative Measures
In order to avoid potential ethical and malpractice issues, a lawyer
should first make a reasonable assessment of whether handling a negotiation session is appropriate for limited scope representation. The
lawyer must thoroughly examine the client's case and assess whether
there is a reasonable chance of a successful negotiation given the limited aspect of the representation.
Assuming limited scope representation is appropriate for a negotiation, the attorney should draft a retainer agreement to include the
negotiating tasks that the attorney will perform. These tasks should
include preparation, counseling, and if the negotiation is successful,
the preparation and presentation of a settlement agreement. The lawyer should also exclude tasks from the representation, such as taking
depositions or court appearances. The attorney must be mindful of
the model rules that stress a reasonable limited representation' 07 and
remind attorneys of their duty of competence with limited representation. 08 If a settlement is not achieved, the attorney should also con1o6

107

See supra notes 77-78 and accompanying text.
MODEL RULES OF PROF'L CONDUCT

o"Id. R. 1.1.

R. 1.2(c).
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sider a post-negotiation plan. Thus, if the representation is limited to
one negotiation and that negotiation results in no settlement, the lawyer must effectively withdraw from the representation. 109 The withdrawal process should be included in the retainer agreement. This
way, a smooth transition will occur once the representation has concluded.
IV. PRO BONO CLIENTS
A. The Relationship
A lawyer representing pro bono"o clients should be the least
problematic relationship in relation to negotiations. In the typical pro
bono relationship, a lawyer performs legal services for a client free of
charge because the client has limited or no funds to pay the lawyer.'"
However, the definition of pro bono has frequently been expanded to
any free work done by lawyers, whether reviewing a contract for the
local school or drafting a will for a relative.1 2 Thus, in essence,
many lawyers would claim any legal work done for free as pro bono.
Attorneys receive pro bono clients in a number of ways. An attorney may receive clients as part of a pro bono program, 3 through a
109

See generally id. R. 1.16 (explaining withdrawal procedures).

110 Pro bono is a shortened term for 'pro bono publico,' which translates from
the Latin as "for the public good or welfare." BALLENTINE'S LAW DICTIONARY

1000 (3d ed. 1969).
11 See MODEL RULES OF PROF'L CONDUCT R. 6.1. The Model Rules define pro

bono work as "provid[ing] legal services to those unable to pay." Id. Comment 2
recognizes the critical need for legal services to those of "limited means." Id. R.
6.1 cmt. 2. However, the rule also includes legal services to "charitable,
religious, civic, community, governmental and educational services" as falling
under the umbrella of pro bono. Id. R. 6.1(a).
112 See Steven K. Berenson, A Cloak for the Bare: In Support ofAllowing
Prospective MalpracticeLiability Waivers in CertainPro Bono Cases, 29 J.
LEGAL PROF. 1, 23 (2005) (stating that attorneys often employ different
interpretations as to what should be considered "pro bono").
"3 See ABA Standards for Programs Providing Civil Pro Bono Legal Services to
Persons of Limited Means (1996), http://www.americanbar.org/groups/
probonopublic-service/policy/standards.html (suggesting guidelines and
standards for setting up pro bono programs).
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legal aid society,114 or as previously mentioned, the client may have a
family or personal relationship with the attorney.
In a typical pro bono case, the attorney agrees to represent the client in a legal matter for the full duration of the case. Unlike entering
into a limited scope representation or helping a pro se litigant, this
relationship in its purest form is not partial representation or part-time
advice."l5 Because the pro bono relationship is a full-service representation, absent payment, the formal attorney-client relationship attaches at the outset and all ethical rules applicable to attorney-client
relationship are in force. While there may be some attorneys who believe that competence and diligence levels may be relaxed for pro bono clients due to the lack of payment, this is certainly not accurate.
An attorney representing a pro bono client will be held to the same
standard as an attorney representing a paying client.
B. Ethical Concerns
Representing a pro bono client may have its drawbacks in the negotiation process and the attorney should be mindful of potential ethical issues. Many of these issues revolve around maintaining an attorney-client relationship in the absence of the lawyer receiving a fee.
Since a pro bono client is a non-paying client, a written retainer
agreement is not required."' 6 Therefore, the tasks and responsibilities
of the client and the lawyer will not be set forth in terms of payment.
However, it is still important for the attorney to convey these responsibilities. Responsibilities relating to negotiations are particularly
important to clarify. Lawyers may choose different negotiation fo114

See, e.g., Partnershipin Pro Bono ProgressReport: A Project of the Legal
Aid Society ofHawaii,9 HAW B.J. 2 (2005) (reporting on the implementation of
a pro bono program in which lawyers are recruited through Hawaii's Legal Aid
Society).
1.5 An attorney helping a pro se negotiator for free or providing an unbundled
service for free would also constitute pro bono representation if an attorneyclient relationship is established.
116Under the Model Rules, written retainer agreements are necessary only in
contingency fee cases. See MODEL RULES OF PROF'L CONDUCT R. 1.5(c). The
Model Rules provide that all other fee agreements shouldpreferably be in

writing. Id. R. 1.5(b).
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rums as a cost-saving matter. For example, attorneys may decide to
negotiate over the telephone or by email as opposed to a scheduled sit
down meeting. Additionally, an attorney may push settlement more
aggressively when representing a pro bono client since the attorney's
time is money. These measures, properly communicated to the client,
may or may not be ethically sound depending on whether the lawyer
is acting in the client's best interest and providing competent representation.
Conversely, pro bono clients also may not follow the typical pattern of a paying client in their relationship with their attorney. In essence, a pro bono client may be more demanding than a paying client.
Since they are not paying a fee, they may not think of the lawyer's
time in terms of payment. As mentioned above, a pro bono attorney
may wish to limit the negotiation forums to save opportunity costs,
i.e., to shore up time in which the attorney may perform legal services
for "paying" clients. However, the pro bono client has no such concerns. The pro bono client may command an inordinate amount of
the lawyer's time. Given this scenario, the lawyer must be mindful of
his ethical duty to keep the client informed and to communicate with
the client" 7 but to firmly set the scope of representation"' in terms of
what is reasonable. It is therefore essential for the attorney to realistically gauge the expectations of the pro bono client at the outset.
C. Malpractice Concerns
Since a full attorney-client relationship exists with a pro bono client, the possibility of a malpractice suit due to a faulty negotiation is
the same as with any other lawsuit. Furthermore, since attorneys are
not required to take pro bono clients, they may simply refuse to take a
case.11 9 In fact, attorneys often cite the threat of a malpractice lawsuit
as a major reason for not accepting pro bono cases.120 However, in
"1 Id. R. 1.4.

"8 Id R. 1.2(c).
119

Although the Model Rules encourage pro bono representation, it is not
mandatory. See id, R. 6.1.
120 See James W. Paulsen, Does No Good Deed Really Go Unpunished?
MalpracticeMyths andRealities in Pro Bono Representation,44 Hous. LAW.
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reality, there is a dearth of reported malpractice suits by pro bono clients,'121 and judgments against pro bono attorneys are virtually nonexistent. 122
The main reason pro bono clients do not sue for malpractice is
likely due to the type of cases a typical pro bono attorney takes on
rather than the fact that the representation is for free. 123 Many pro
bono cases are derived from charitable organizations, which have
federal law or state law exemption.1 24 For example, family law cases
make up the bulk of pro bono cases in many jurisdictions and typically do not have a high rate of malpractice suits.1 25 Conversely, personal injury cases, which possess the highest incidence of malpractice
suits,126 are not frequently pro bono areas. 127 The reasoning for a low
rate of pro bono personal injury suits likely derives from the fact that
a personal injury litigant will likely be able to find a lawyer willing to
take a meritorious case on a contingency fee basis. Therefore, there is
no need to find a pro bono attorney. 128

10 (2007) (citing a Texas Bar survey stating that half of one-third of bar
members surveyed ranked a lack of malpractice coverage as a factor
discouraging acceptance of pro bono cases); see also ABA Standing Committee
on Pro Bono and Public Service, Supporting Justice: A Report on the Pro Bono
Work of America's Lawyers, at 5 (2005) (finding that fifteen percent of lawyers
surveyed believed they lack the specific skills to do pro bono work in a
particular field).
121 See Paulsen, supra note 120, at 11 and notes
55-58.
122 Id. at 14. The author did an extensive LexisNexis and Westlaw
search in
2007, which did not turn up a single judgment against a pro bono attorney. This
author did the same search in 2010 with the same results.
123Paulsen, supra note 120,
at 12.
124 42 U.S.C. § 14503 (2006). Referred to as the "Volunteer Protection Act," this
federal provision gives immunity from malpractice suits for simple negligence to
pro bono attorneys who provide legal services to a nonprofit organization. See
id. § 14503(a). However, the act does not protect attorneys who engage in
"willful or criminal misconduct, gross negligence, reckless misconduct, or a
conscious, flagrant indifference to the rights or safety of the individual harmed
by the volunteer. . . ." Id.
125
126

§ 14503(a)(3).

Paulsen, supra note 120, at 12.
Berenson, supra note 112, at 28-29.

17 Id. at 29.
128 Paulsen, supra note
120, at 12.
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Given the infrequency of malpractice suits based on faulty negotiations and a pro bono lawyer's relative insusceptibility to a malpractice suit, a lawyer should feel confident that malpractice is an unlikely
event. However, knowing the risk is slight is not a green light to incompetence. Ethical standards are still in place, and the lawyer can,
from the outset, best clearly explain and communicate the scope of
representation to the pro bono client. Fee-paying clients frequently
set boundaries from detailed retainer agreements evidencing that the
lawyer's time is money. Therefore, it is important for the pro bono
attorney to set comparable boundaries in order to set the scope of the
representation but not sacrifice competence.
D. PreventativeMeasures
The best method to avoid ethical and malpractice problems and to
accomplish a competent representation of a pro bono client with respect to negotiations is to thoroughly explain the process to the client
through use of a documented scope of representation agreement.
While no payment is involved, the document should still outline the
duties and responsibilities of an attorney in dealing with his pro bono
clients. In terms of negotiations, the scope agreement may also define
negotiation procedures, communications of offers, and authority limits.
While an attorney may feel the need to administer cost-saving devices, such as telephone or email negotiation sessions as opposed to
face-to-face meetings, the test the attorney should apply is whether
the same procedure would be ethically acceptable for a paying client.
In a typical paying client representation, it is the client who seeks
cost-saving procedures. But it is the lawyer who would most likely
seek cost-saving practices when the lawyer is representing a nonpaying client. However, the competency test is the same for both clients. Are cost-saving measures minimizing the lawyer's effectiveness
and seriously impairing the representation? If the answer is yes, ethical and malpractice concerns are apparent.
A lawyer confronted with a pro bono client who has no regard for
the lawyer's time and whose demands are outside the bounds of any
client's reasonable expectations, should alert the client to the time and
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money expended on such a case. The best approach would be to
keep track of the lawyer's time and prepare a bill for that client complete with the full fee that would be charged if the client were a paying client. Once the client sees the amount of time the lawyer has expended and the cost associated with that time, the client may have
expectations that are more reasonable. A prepared statement is also is
a preventative measure in defense of claims by a pro bono client that
the lawyer was not diligent or competent in the lawyer's representation. 129
V. CONCLUSION
Clients typically hire attorneys to represent them throughout the
course of litigation or until the resolution of a legal problem. However, in these trying economic times, clients are trying to save money
and are searching for alternative ways to consult attorneys for legal
guidance.
Thus, attorneys may find themselves in relationships with unconventional clients. Providing advice to a pro se individual, representing
an individual on a limited basis, and representing pro bono clients are
the types of quasi relationships that may expose attorneys to ethical
and malpractice liability, especially in the area of negotiations.
The most important protection for attorneys in these relationships
is to properly define the scope of the relationship by determining if an
attorney-client relationship exists, to establish the time frame that the
relationship will remain in effect, and to properly explain the scope of
the relationship to the client individual. By following these guidelines, attorneys may competently and effectively represent these unconventional clients and greatly reduce their exposure to malpractice
suits.

Furthermore, some state bar associations require lawyers to disclose the
number of hours they expended on pro bono cases. See, e.g., RULES REGULATING
THE FLORIDA BAR, R 4-6.1(d) (2002) (requiring mandatory disclosure).
Therefore, a lawyer must keep track of the time spent on pro bono clients in
order to accurately comply with these disclosure requirements.
129
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